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In life there can be good reasons to 
break the rules. Some sports philoso-
phers have suggested that this also holds 
for games. In this essay I will compare 
and contrast reasons for rule-breaking in 
life and in sports. Some of my focus will 
be on recent attempts to defend strategic 
fouling (by Eylon & Horowitz, Russell, 
and Flynn). Supporters of strategic foul-
ing try to provide a philosophical under-
pinning for the practice, but they ignore 
the genealogy of such rule-violations. I 
will also discuss how some legal theo-
rists view rule-breaking and contrast 
this with sport. Lastly, I will introduce 
the idea of ‘transcendental rules’ in 
games. They are the conditions for the 
possibility of playing a game. Following 

Aurel Kolnai, I will argue that strategic 
fouling violates a transcendental rule – 
it is not just a moral error, it is also a 
conceptual error.
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he taught political theory at Heyth-
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ity of game rules. One useful method, 
applied here, is to use jurisprudential 
insights in analysing, clarifying and 
understanding the diverse nature of 
rules and rule-breaking.
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Sometimes we break the rules by accident: on a visit to California, I was 
about to cross the road, when my sister stopped me from ‘jaywalking’ 
(because in California you may only cross the road at designated 

places, like crosswalks). In sport we may also break the rules accidentally: 
when the pitch is wet or when I misjudge my own or my opponent’s speed, 
when I am fatigued, clumsy, etc. But in this essay, I will only be dealing with 
deliberate rule-breaking. I will argue that sometimes there are good reasons 
to break the rules in life (the first and second reason I discuss look like good 
candidates to me and, on occasion, the third one too), but this is very rarely 
the case in sport.
 There are philosophers of sport who support certain types of strategic 
fouling. They tell us that sometimes it’s ok to break the rules deliberately in 
order to gain an advantage. Let’s look at some rule-breaking in real life and 
compare and contrast this with rule-breaking in sports. Some of the recent 
philosophical literature on strategic fouling is interesting in this respect.

1. The rule is unjust

When we feel justified in breaking a rule in real life, it is usually because 
we have ascertained that the rule is unjust. Thus our course of action may 
be civil disobedience, but its justification is not provisional (i.e. relying on 
future events – revocation of the rule – to ground it); for all we know, our 
act of civil disobedience may have no effect at all. The justification is that 
a particular law is unjust here and now. The struggle for black civil rights 
in the 1960s in the US may serve as an example for such law- and rule-
breaking. 
 In contrast, game rules are (normally) not seen as ‘unjust’. The strategic 
fouler hopes that her rule-breaking will result in a future advantage, even 
after the imposition of a penalty. This justification (a future advantage) 
is provisional, because the advantage might not come about, due to the 
contingencies of the game. The foul might not succeed (e.g. to prevent the 
opposition from scoring), the fouler may injure herself, the penalty might 
be more severe than expected, etc. If this happens, the foul fails to achieve 
its purpose. Isn’t a provisional justification more like a gamble rather than a 
normative grounding?
 But there are some parallels between my example of civil disobedience 
and strategic fouling. In both you break the rule openly and take the 
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punishment willingly. However, there is a moral motivation in the former 
(something is morally wrong with the rule) which is missing in the latter. 

2. The rule is faulty

Imagine that I have been waiting to cross the road but the lights don’t change. 
After a suitably long wait I judge the traffic lights to be faulty, and I cross the 
road, once it is safe to do so. The traffic lights ‘commanded’ me to wait, but 
I realised that they were faulty. The command failed to fulfil its purpose: to 
facilitate efficient movement for both drivers and pedestrians.1 This grounds 
my justification to cross the road on ‘red’, i.e. to disobey the rule Don’t cross 
when the lights are red! (But please don’t try this in California).
 Are the rules, which strategic foulers break, faulty? Interestingly, in 
certain cases the fouler relies on the enforcement of the rule in order to 
achieve their aim: to retain an advantage. We could say that they ‘love’ the 
rules. Think of stopping the clock in basketball: after the free-throws of your 
opponent you gain possession of the ball; think of self-yellow-carding2 in 
football tournaments: you get a clean sheet and will be eligible to play in the 
final stages of the tournament.

3. Some moral rules are too demanding

The German philosopher Immanuel Kant (1797:427) writes: ‘It is therefore a 
sacred and absolutely binding command of reason, which is not constrained 
by any expediency, to be truthful (honest) in all declarations.’3 Kant insists 
that you have a duty to be truthful. Lying is always wrong. If a murderer 
came to your house, asking to see your brother-in-law (who happens to be 
upstairs), Kant would urge that you tell the truth.4 Some say that such a 
duty-ethic is too demanding; others say that it is plainly wrong: why would 
I admit to the Nazis that a Jew is hiding in my house?

1 I am relying on Joseph Raz’ (1985) service conception of authority here.
2 See: https://en.as.com/en/2019/02/26/football/1551208034_511133.html
3 My translation. The original reads: ‘Es ist also ein heiliges, unbedingt gebietendes, durch 

keine Convenienzen einzuschränkendes Vernunftgebot: in allen Erklärungen wahrhaft 
(ehrlich) zu sein.’

4 But see Varden (2010) for a diverging interpretation. 
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 We all lie in everyday life, sometimes for selfish reasons (some American 
presidents are famous for lying: Nixon, Clinton and another one whose name 
eludes me). Sometimes we lie to spare the feelings of somebody who is 
close to us. The language we use for such lies is revealing. In English we call 
them ‘white lies’, in German they are ‘Notlügen’ (‘emergency lies’). The 
obligations to another can, on occasion, outweigh the demands of morality. 
 Most of us would disagree with Kant and send the assassin away. But 
what about the rule (of law) that nobody should be punished/killed without 
a trial, or that there is an absolute prohibition against torture? Even these 
norms are routinely broken – not just by tyrannical regimes but also by 
current Western democracies. Are these rules too demanding for state actors 
or is it a matter of political expediency to violate them? 
 I doubt that following game rules is too demanding.5 If it were, games 
wouldn’t be so popular and we wouldn’t lose ourselves in playing a game. 
Perhaps it is expediency which explains why athletes (just like state actors) 
sometimes break the rules? But there are at least two philosopher of sport 
who think that obeying the rules can sometimes be too demanding (Flynn 
and Russell – more on them below).

4. Paying compensation warrants rule-breaking

The father of American Legal Realism, Oliver Wendell Holmes (1841-
1935), promotes a value-free conception of the law. Private law (contracts 
and torts) helps us to predict what will happen in court if we break the rules; 
how will a judge decide? 
 Holmes writes (1897:462):

The duty to keep a contract at common law means a prediction that you must 
pay damages if you do not keep it, and nothing else. If you commit a tort, 
you are liable to pay a compensatory sum. If you commit a contract, you are 
liable to pay a compensatory sum unless the promised event comes to pass, 
and that is all the difference. But such a mode of looking at the matter stinks 
in the nostrils of those who think it advantageous to get as much ethics into 
the law as they can.

Holmes’ view is that there is nothing wrong with breaking the rules (in the 
context of torts and contracts), as long as you pay compensation. His aim 

5 A foreigner learning cricket and its strange terminology might struggle, just as a young 
chess player may struggle.
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was to keep morality out of the law. One century later another American 
legal scholar, W. David Slawson (1996:122), writes: ‘People ought not to 
be liable for punitive damages merely for breaching a contract. They have 
done nothing wrong if they pay full compensation.’ A British lawyer came 
up with a nice response to Holmes: ‘One does not buy a right to damages, 
one buys a horse.’6

 Europeans inherited the maxim pacta sunt servanda (agreements must be 
kept) from Canon law. This explains why the principle has had a stronger 
hold on continental legal systems than in the Anglo-American realm. 
Richard Hyland (1994:429) writes: 

The American law of contract, for example, starts from the proposition that it 
is the role of the law – and not of morality – to decide which promises should 
be legally enforceable. There is no general rule in the common law, either 
in the form of the pacta maxim or in any other form, that all promises or all 
agreements are binding.

Thus, for the US-trained lawyer honouring a contract is merely a legal 
obligation, and not at the same time a moral obligation. One common 
justification for breaking contracts is ‘efficiency’. If it turns out that you could 
maximise value or resources by breaking an existing contract, compensating 
the promisee later, and contracting with another party, then (proponents of 
the Law and Economics7 movement claim) it is acceptable to do so. These 
theorists claim that in ‘efficient breach’ (of contract) economic welfare is 
increased for all. (Let’s accept this for the sake of agument8). Perhaps the 
influence of Holmes (and the Law and Economics movement) explains why 
the most fervent supporters of the strategic foul reside in North America.
 In contrast, the strategic fouler only increases ‘value’ for her own team; 
her opponent suffers a loss – in my view, a wrongful loss. And they are only 
nominally ‘compensated’ for this loss, because the fouler routinely retains 
an advantage (a surplus), even after the imposition of a penalty. 
 This problem has been recognised by the ancients. The Roman jurist 
Ulpian says that when you have wrongly taken something, you need to 
restore not just the thing but also all of its fruits (Watson 1998, D 50.16.73). 
Many supporters of the strategic foul mistakenly believe that compensating 
the fouled side (via the penalties specified in the rules) is the same as 

6 Sir Frederick Pollock, in an epistolary exchange with O.W. Holmes (as quoted in 
Buckland, 1944: 247).

7 See Kornhauser (2017).
8 For a critical view see Imbrišević (2018)
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returning all of ‘what was wrongly taken’. But they don’t see that the fouler 
retains the fruits of her wrong-doing. If you wrongly take possession of an 
orchard and later return it to its rightful owner, then justice demands that you 
also return all the fruit you have harvested. The strategic fouler is keeping 
the ‘fruit’. 
 Holmes also introduced the ‘bad man’, who contemplates breaking the 
law. The bad man doesn’t care about morality and he has no reverence for 
the law. For him the notion of ‘legal duty’ is devoid of moral content. It is 
merely a prediction (Holmes 1897:461) ‘that if he does certain things he 
will be subjected to disagreeable consequences by way of imprisonment or 
compulsory payment of money’. 
 Applied to sport this would mean that the duty to obey the rules is 
devoid of moral content – particularly if we believe that games are ‘morally 
disengaged’ (Russell 2017). The penalty rules are just predictions of what 
might happen to rule-breakers. The bad man’s psychology may capture how 
rule-breakers view prohibitions, but why take the bad man’s view? After all, 
the bad man is morally corrupt (he commits murder, torture, rape, robbery). 
The law doesn’t just predict the consequences for wrong-doing, it is first and 
foremost a guide for conduct. I submit that it is the same for game rules – 
they guide our conduct on the field. 
 Is the strategic fouler morally corrupt, just like the bad man? Many 
supporters of the strategic foul would say ‘No!’. One of the reasons given is 
that games are morally disengaged. Others claim that we need to distinguish 
two types of rules. Some rules are prices for strategic action (Simon 2005), 
others are punishments for absolute prohibitions. The first type of rule can 
be broken if you pay full compensation (see also Eylon & Horowitz 2018). 
This distinction, of course, only exists in the mind of the rule-breaker (the 
bad man?) – we will not find it in the rule books. I wonder if philosophical 
supporters of strategic fouling are providing a post factum rationalisation 
for wily coaches and athletes – or are they merely describing what the ‘real’ 
rules are?

5. De facto and de jure rules

If you are a formalist about rules, then obeying them is what’s most 
important about playing a game. The rules precede (and determine) the 
practice. Eylon & Horowitz (2018) reverse this order; we could call them 
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the ‘existentialists’ among philosophers of sport. Eylon & Horowitz give 
their position the inelegant label ‘practiceism’. It consists of two theses: 

The first thesis concerns priority: it maintains that the real rules of the game 
are the rules players actually follow. This means that the practice is what 
determines the rules, and not vice versa. The second maintains (as does for-
malism) that the first order rules determine how to play the game.

They claim that the agreement between players determines which moves 
are legitimate and which are not. If players wish, they can follow the formal 
rules (245) ‘but even so the actual rule is the agreed upon rule that can be 
observed to guide conduct.’ 
 Eylon & Horowitz resolve the tension between the game rules (which 
are broken in a strategic foul) and a wide-spread practice (e.g. stopping 
the clock at the end of a basketball game). This tension arises if you are 
a formalist about rules: if you break them, you are not playing the game 
anymore – you are doing (playing?) something else. This is called the 
‘logical incompatibility thesis’ (Morgan 1987). Since the real rules are those 
manifested in the practice, (some) strategic fouls are not rule violations. 
They merely look like rule violations. 
 But, as I have pointed out above, often the rule-breaker relies on the 
enforcement of the formal rules. This is in conflict with Eylon & Horowitz’ 
claim that the formal rules are not the real rules in this context. To put it 
differently, they claim that the de facto rules are the real rules, and the 
corresponding de jure rules are not. But the de facto rules rely on the de 
jure rules to achieve their aim. Thus, the clear separation between formal 
rules and the actual rules of the practice, as suggested by Eylon & Horowitz, 
breaks down in some types of strategic fouling; if anything, it is more of 
a symbiosis. But note that this does not apply to all strategic fouls. When 
you try to stop a lone striker in front of the goal, you would prefer to do 
it without triggering any penalties or with a lesser penalty (a yellow card, 
rather than a red card).
 We could liken the practice-view to Holmes’ bad-man-view. Eylon & 
Horowitz (247f.) write:

There is an important difference between the legal realm and games. The 
official rules of games do not enjoy the normative status of the law: clearly 
[248] if all involved overtly and willingly agree to play by a different set of 
rules, then normally there is no point in insisting that official rules are still 
normatively binding. Within the confines of the game, rules that are accepted 
enjoy a normative status.
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If the official rules of the game are not as binding as the law, then we can 
break them of course. But are Eylon & Horowitz right about the normativity 
of game rules? Consider that in Britain, where many of our most popular 
games (football, rugby, cricket, golf) were codified, game rules are called 
‘laws’9. This suggest, that at least up to the 19th century and perhaps until the 
middle of the 20th century, players and officials viewed the formal rules to 
be strongly binding, just like the law of the land.
 We need to ask, why are some game rules not seen as binding any more? 
Eylon & Horowitz’ answer is simply: this is how we play the game. They 
claim that (2018:248) ‘it is up to the participants to accept or reject the 
formal rules of a game.’ The problem with this account is that it ignores the 
genealogy of strategic rule-breaking. We need to consider how stopping-the-
clock, originally a strategy for time management, turned into Hack-a-Shaq10. 
This particular practice was introduced by a wily coach and only became 
wide-spread because other competitors didn’t want to be disadvantaged, 
rather than everyone whole-heartedly agreeing/consenting that employing 
this particular strategic foul was a great idea. The same goes for many other 
strategic fouls. Now competitors are forced to use them.
 Of course, you can adapt the rules of a game to suit your circumstances. 
When we were children, we would often play football, with fewer than 11 
players on a team (e.g. 6 against 6). If there were no even numbers we accepted 
a numerical disadvantage between teams (compensated for by giving the 
disadvantaged side a very good player: 5 against 6). And sometimes we 
would suspend the offside rule, because it was more fun. If nobody wanted 
to be the referee, we would assign one of the players (someone admired 
by all) to act simultaneously as referee. But these rule-changes – or rule-
violations – were agreed by all. We cannot say that the strategic fouls, which 
find favour with some sports philosophers, were originally agreed by all – 
and it is doubtful whether players now ‘agree’ to use the strategy. It is only 
because other teams are using it that they feel the (enormous) pressure to do 
the same.
 Eylon & Horowitz take the external view, of an outside observer (likening 
it to being an anthropologist). They appear to take their cue from natural 
science: empirical testing is the way to get to the facts.11 Observing the 
practice will tell us what the real rules are. 

9 See: https://digital.nls.uk/golf-in-scotland/rules/articles-laws.html
10 See Keh (2016).
11 This constitutes another affinity with American Legal Realism.
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 Eylon & Horowitz use an analogy from language to support their account. 
Of course, there is a difference between the formal rules of a language (the 
grammar) and the actual, spoken language. People may deviate from the 
grammar rules when they switch to a regional dialect or a regional variety. 
But sometimes people break the rules of grammar out of ignorance (bad 
teaching?): the UK retail chain Marks & Spencer once had a sign up by the 
checkout: ‘6 items or less’12. Sometimes people are confused, when a rule 
of grammar is misunderstood and it spreads (e.g. from the US to the UK). A 
BBC newsreader once finished the broadcast: ‘And it’s good-bye from John 
and I.13 
 The dialect speaker usually knows that there is a difference between the 
Queen’s English and how people speak in Yorkshire – and they are able to 
switch registers, provided they had been taught well in school. But if the real 
rules were, how people speak, then all teachers who correct their students’ 
mistakes (i.e. deviations from the official grammar), would do them an 
injustice.14 Of course language changes over time, and at some point these 
changes are incorporated into the official grammar – by agreement.15 

6. The ethos of the game

Fred D’Agostino (1988) argues that apart from the formal rules of a game 
we also have conventions which are observed by all involved. He calls 
this the ‘ethos’ of the game. Thus, some strategic rule-breaking, although 
‘impermissible’ according to the formal rules, is ‘acceptable’ when 
considering the ethos of the game. 
 It is doubtful whether this form of rule-breaking can be called a convention. 
Parking illegally or fiddling your taxes may be wide-spread, but it is hardly a 
convention, because compliance with the rule is being enforced. Some rules 
in sport are not enforced (e.g. the no-physical-contact rule in basketball); we 
can call this a convention. There is also a convention in football to kick the 

12 Because items are countable it should be: 6 items or fewer. Customers complained and 
the retailer changed its signs.

13 The rhyme is a redeeming feature of this mistake, but try replacing ‘John’ with the 
appropriate personal pronoun ‘he’. The preposition ‘from’ requires the object case in 
English.

14 Out of fairness I have to mention that the language analogy was suggested to them by 
a reviewer. They may have felt obliged to include it in their paper. They use their own 
analogy about parking regulations, but that is equally unconvincing.

15 Some countries have institutions for this task: in France the Académie Française, in 
Germany the editorial board of the Duden dictionary.
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ball out, when you see that an opposing player is injured and is not getting 
up.
 Conventions either create a rule where there is none, e.g. holding the door 
for people behind you – a rule of etiquette, or they replace an existing rule, 
e.g. in emails a rule of punctuation is replaced. After the salutation, followed 
by a comma (Dear John, My…), you continue with a capital letter.16 None 
of this is the case in stopping-the-clock – i.e. the favourite example for 
philosophical supporters of the strategic foul. The practice actually relies 
on the enforcement of the rule and the prescribed penalties (just like in the 
self-yellow-carding by Ramos). 
 Even if the practice is part of the ethos of a game, it is not beyond criticism. 
Cesar Torres writes: 

... the acceptability of a practice depends on the soundness of the supporting 
arguments rather than only on how extensive the practice has become in the 
sport community. Otherwise, the members of a sport community risk capitu-
lating to the ethos and surrendering their critical capacity to understand, val-
ue, and appreciate sport. An ethos is clearly not beyond moral scrutiny. 

Take the former Manchester United coach, Alex Ferguson, for example. In 
1998 one of his defenders, Solskjær (then known as ‘the baby-faced assassin’, 
and who is now the manager of Manchester United), brought down a striker 
who was one-on-one with the goalkeeper in front of the Manchester goal. 
Solskjær was given a red card. The fans applauded his action, but Ferguson 
was fuming. Later, in the dressing room, Solskjær got Ferguson’s famous 
‘hairdryer treatment’ (i.e. shouting at very close range). Ferguson said to 
the defender: ‘At Manchester United we never win that way; we win by fair 
play.’ Solskjær hadn’t realised that Ferguson wasn’t just a pure pragmatist 
but also a philosopher of sport (a Formalist?). 
 I suspect that nowadays very few coaches will reprimand a player for 
committing such a foul, but casting a look back reminds us how attitudes 
have changed. Note that a changed attitude and a more wide-spread practice 
do not necessarily provide a normative justification. Although, this might 
explain why some philosophers of sport feel the urge to provide such a 
justification. 

16 I refuse to follow this convention. This illustrates that some conventions are good, others 
are not, and the latter conventions can be ignored. The normative force of a convention is 
not as strong as that of a rule.
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7. Justifications and excuses

English lawyers distinguish between ‘justification’ and ‘excuse’ as defences 
for breaking the law.17 If ‘justification’ is your defence, you argue that it 
was a good thing or the right thing to do. For example, you were attacked 
and responded with proportionate violence against the attacker; you acted 
in self-defence. 
 Among the defences which might excuse we find: involuntary 
intoxication, insanity or mistake of fact. But there is also the defence of 
‘duress of circumstances’ – and this is what interests us here. You admit that 
what you did was wrong, but circumstances were such that there was no 
reasonable alternative to breaking the law. For example, a fire breaks out in 
a munitions factory and you drive away at speed (breaking the speed-limit) 
before everything explodes. In such instances English judges ask: Would a 
sober person of reasonable firmness have acted in this way? 
 Having a valid justification means that you are not blameworthy, because 
society (the law) approves of what you did (e.g. acting in self-defence). In 
contrast, having an excuse for breaking the law, may mean that you will not 
be punished, but the act is still blameworthy.
 Erin Flynn argues that previously philosophers of sport tried to find 
justifications for strategic fouling: in certain circumstances it is the right 
thing to do. Flynn’s approach is different. He (2017:344) ‘concedes that 
often enough there is something wrong with the strategic foul, though it 
ought nevertheless to be excused.’
 For Flynn, the danger or threat which the player encounters is the 
prospect of falling behind in the score and/or of losing the game. In law 
such a defence might apply if there is ‘an overwhelming urgency’ (i.e. the 
prospect of death or serious injury to oneself) and provided that the harm 
through law breaking is ‘minor’. 
 If I wanted to be agreeable, I might concede that in some types of strategic 
fouling the harm may perhaps be considered minor: thwarting an attacking 
move by your opponent early on. But I would dispute that there is ever an 
‘overwhelming urgency’ in a game which would warrant committing a foul. 
 What about fouling a player in the penalty box who has a clear chance 
of scoring a goal? The harm caused by the foul is certainly not minor. The 
prospect of losing a game might – momentarily – appear (to some players) 

17 See Smith & Hogan (1996). Not surprisingly, there is much debate about whether there 
is a clear demarcation between these concepts. For our purposes, we can ignore these 
battles.
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to be an overwhelming urgency. But this would mean that they are lacking 
in mental resilience, a quality which most professional players surely would 
possess. They are persons ‘of reasonable firmness’. Here is where Flynn’s 
‘excuse’ falters. The professional athlete is not ‘overwhelmed’, she makes a 
calculated decision to break the rules: It will make me/my team better off. At 
the same time she ignores the (in my view ‘major’) harm this will inflict on 
the opposition – and on the game as such.
 Perhaps I am wrong to use ‘justification’ and ‘excuse’ in the legal sense. 
In everyday contexts we do ‘excuse’ someone’s behaviour: when they are 
drunk, being mistaken about something, being emotional/angry or being 
too young. These defences look very similar to the legal ones. Do we have 
something similar to ‘duress of circumstances’? Sometimes people find 
themselves in a bad situation and they see no way out. This may result in 
making the wrong choice (acting immorally, betraying another, etc.). But 
does the professional athlete find themselves in such a terrible situation, 
where there is no way out, except for breaking the rules? 
 Flynn (2017:343) argues ‘that the project of playing to win structures 
the competitor’s practical reason such that it is sometimes unreasonable to 
hold the player to all ethical standards within the game’. Sometimes moral 
requirements and practical reason clash. Flynn urges (349) that we cannot 
‘force the competitor to abandon the aim of winning, to force a losing move, 
and so to stop competing.’ For Flynn our understandable response to some 
strategic fouls is (349): ‘what else could they do?’ If the situation is dire, 
then ethical standards can be discarded, because following them would be 
too demanding.
 Flynn’s account looks structurally similar to ‘duress of circumstances’. 
But the athlete is not trying to avoid an evil, she is simply trying to win 
a game. Flynn re-frames the strategic foul as the only feasible way to 
(continue to) compete. I have reservations about this view. If I am likely 
to lose a game, then I could continue to compete by fighting on – within 
the rules; and at the same time I could resign myself to losing gracefully, if 
it comes to that (think of Ferguson and Solskjaer). This is how we should 
answer Flynn’s question: ‘what else could they do?’
 Flynn ignores that the rules of the game constrain the player; they do 
not permit a violation of their authority in order to win. A player, applying 
practical reason, asks herself: What should I do within the available options 
(as specified by the rules)? Whereas Flynn’s athlete asks: What should I do 
considering all (logically) possible options (including those which violate 
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the rules)? Here, Flynn’s particular take on practical reason trumps the 
authority of the rules. 
 Using the strategic foul may have an unintended effect on the character-
building benefits of playing team sports. Every time things look bleak, you 
resort to a foul. We are then not encouraging mental resilience (in the face of 
adversity) in young athletes, we are actually encouraging the nemesis of US 
sports coaches: the quitter. Contrary to Flynn, it is the strategic fouler who 
stops competing. Further, there is the aretaic objection to rule-breaking: will 
frequent strategic fouling spill over into real life and damage the athlete’s 
moral character? 
 Lastly, resorting to strategic fouling robs players and viewers of one of 
the most exciting events in games; it removes the possibility of coming back 
from what looks like a hopeless situation: the game looks lost. This goes 
for both amateurs and professional players. Fighting back, or not giving up, 
when the situation is bleak shows the firmness of character of the athlete – 
this is what we admire. And it is exhilarating to see a team turn a ‘hopeless’ 
situation around. The strategic foul, as propounded by Flynn, deprives us of 
this, or diminishes the prospects of this occurring.

8. Transgression is part of play 

John Russell (2017 and 2018) argues that strategic fouling can be defended 
if we stress the role of play in sport. One characteristic of play is its partial 
moral disengagement. We tolerate transgressions in children’s play which 
we characterise as ‘shenanigans’, ‘high jinks’ and ‘antics’. Russell argues 
that the element of play in professional sports warrants that we tolerate 
some trangressions. We should apply the same terminology (shenanigans, 
etc.) to describe them, especially when they  ‘bring delight and, overall, add 
something positive to our lives’ (2017:36). For Russell strategic fouls can 
add challenge and drama to sport, and this is a more important value (in this 
context) than moral considerations. 
 Russell uses Mark Twain’s Tom Sawyer to illustrate the moral 
disengagement of play. But Tom’s play is just make-believe. There are no 
formal rules (as in a sport); kids make up the ‘rules’ as they go along. Tom is 
transgressing societal rules (murder, piracy) in his imagination, but not the 
rules of a game. Tom’s free play is characterised by societal transgressions, 
whereas the strategic foul is a transgression of formalised (rule-guided) 
games. Strategic fouling is the opposite of playfulness, because it is based 
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on a cold calculation: a cost-benefit analysis. Contrary to Russell (2018:217) 
it is not a ‘rich response to boredom, routine, and predictability’, and it is not 
another way of ‘playing with the values and constraints found in everyday 
life’.
 Russell (2018:219) writes: ‘immorality in sport often needs correction, 
but it may be a wrong and counterproductive response to present sport 
as an institution devoted to the assiduous promotion of moral ideals and 
to criticize transgressors for their less than full-hearted embrace of those 
ideals, because this can demand too much.’ 
 The reason why pros employ the strategic foul is not because playing 
within the rules is morally too demanding, and this destroys the ‘anarchic’ 
element of playfulness. Rather, these athletes are under immense pressure 
to succeed and the strategic foul can help them in being a winner. They are 
looking for an edge (the strategic foul). 
 The reason why we tolerate rule breaking by children has to do with 
developmental psychology. They genuinely make mistakes, but they are 
also testing the limits; they want to know how far they can go, and they 
need to exercise their imagination. We, the grown-ups, often find this funny 
and tolerate it to a certain extent. Russell has overlooked that professional 
athletes have grown up already (at least I hope that most of them have), 
so there is no reason to tolerate their rule violations on developmental 
grounds. Linking playfulness with transgression might apply to children’s 
play, however, the strategic fouling of professional athletes is far from being 
playful.
 My objection to Russell’s defence is not (primarily) based on morality, 
rather, using the strategic foul is a violation of the ‘transcendental rules’ of 
a game. Not much has been written about these rules. One example for a 
transcendental rule would be Joseph Raz’ ‘continuity norm’. Raz (1999:116) 
has pointed out that games rely, among other mandatory norms, on the 
‘continuity norm’, i.e. we cannot wait forever for the other chess player to 
make a move. We need to ‘keep the game going’, and this means, for ball 
games, to keep the ball in play. Thus, the Razian continuity norm equally 
urges against intentional interruptions to the flow of the game through 
fouling.18 
 But what interests me here is what I will term the ‘Kolnai Rule’. 
Players always understood that deliberate rule-breaking in order to gain 

18 For Dolores Miller (1981: 192) this would be part of the ‘meta-institutional concepts’ 
of a game See also Marmor (2009, 15–16) who conceptualises the continuity norm as a 
‘convention’.
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an advantage would undermine the game. This is a ‘transcendental rule’ 
– or a generally accepted presupposition of playing a game. Aurel Kolnai 
(1965:121) explains: ‘to abide by the rules of the game is not a thematic part 
of the game but merely a self-evident presupposition of playing it.’ It is a 
condition for the possibility of playing a game.
 Kolnai is saying that rather than a moral error, using the strategic foul is a 
conceptual error.19 I suspect that growing commercial pressures have eroded 
the force of this presupposition.

9. Breaking the rules to benefit your opponent

Let us finish on a positive note. I agree that sometimes rules may be broken 
in sport, but this should not be to your own benefit, rather, it should be for 
the benefit of the other side (another transcendental rule?).
 When the Italian footballer, Paulo Di Canio20, caught the ball with his 
hands, interrupting the game so that the opposite goalkeeper could get 
medical attention, his reasons for doing so had sufficient normative power 
to warrant violating the rules. His action benefited the opposing team21, but 
it also reinforced the spirit of the game: there is no joy or honour in taking 
advantage of an injured player and slotting the ball into an empty net. By 
rights the referee should have awarded a yellow card against Di Canio for 
this rule-violation (handball), but he let it go. This gesture by the Italian 
player won him the admiration of many and Fifa congratulated him for it. 
Thus, I submit that rule-breaking in sport is always wrong, except when it is 
done to benefit my opponent.

Conclusion

What we have seen in this discussion is that in life there can be good 
reasons to break the rules. Some sports philosophers have suggested that 
this also holds for games. I am not convinced by this, but I have particular 
reservations about recent attempts to defend some form of strategic fouling 
(by Eylon & Horowitz, Russell, and Flynn). Two things are worth noting: 

19 For a detailed discussion see Imbrišević (2018).
20 See: https://www.premierleague.com/video/single/935675. 
21 For another example see: https://www.bbc.co.uk/news/av/uk-39685202/exhausted-

london-marathon-runner-helped-across-the-line.
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new defences for strategic fouling keep coming. This means that the matter 
is far from settled. 
 Secondly, it is clear that some philosophers of sport feel called upon 
to provide a philosophical foundation for this practice after it became 
wide-spread. Initially there would not have been such a philosophical 
underpinning – all we had was a wily coach/athlete who found a way to use 
deliberate rule-violations to their advantage. The genealogical approach to 
rule-violations has been neglected by most theorists, but it appears to me 
that it puts things in a different light.22
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